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)
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)
Cl TY OF BETHLEHEM and )
DANA B. GRUBB, )
)
Def endant s )
* * *

APPEARANCES:
DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

PAUL G LEES, ESQUI RE
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

| NTRODUCTI ON

This matter is before the court on Defendants, City of
Bet hl ehem and Dana B. G ubb’s Mtion for Summary Judgnent filed
August 15, 2003. Plaintiff’s Menorandum of Law in Opposition to
Def endants’ Motion for Summary Judgnent was filed Septenber 18,
2003. For the reasons expressed below, we grant in part and deny

in part defendants’ notion for summary judgnent.



PROCEDURAL HI STORY

On February 19, 2002 plaintiff David Lloyd filed a
Conmplaint. On April 29, 2002 defendants City of Bethl ehem
(“CGity”) and Dana Gubb (“Gubb”) filed a notion to di sm ss.
Subsequently, on May 24, 2002 plaintiff filed an Anended
Conpl ai nt asserting five causes of action.

Count | of plaintiff’s Arended Conpl ai nt asserts a
federal cause of action pursuant to the Age Discrimnation in
Enpl oynent Act of 1967 (“ADEA’).! Count |l asserts a pendent
state | aw cause of action pursuant to the Pennsylvani a
Wi st ebl ower Law.? Count |l asserts a state |aw cause of
action for breach of inplied contract. Count |V asserts a
federal cause of action for retaliation pursuant to
42 U.S.C. § 1983 by virtue of an alleged violation of the First
Amendnent to the United States Constitution as the underlying
basis of a Section 1983 claim Finally, in Count V plaintiff
brings a cause of action based upon Sections 955 and 962 of the
Pennsyl vani a Human Rel ati ons Act.?

On June 7, 2002 defendants filed a notion to dismss

plaintiff’'s Arended Conplaint. By Menorandum and Order dated

1 29 U.S.C. 88 621-634.

2 Act of Decenber 12, 1986, P.L. 1559, No. 169, 88 1-8, as anended,
43 P.S. 88 1421-1428.

s Act of COctober 27, 1955, P.L. 744, No. 222, 88 1-13, as anended,
43 P.S. 88 951-963.



Cct ober 16, 2002 our colleague Senior United States District

Judge Herbert J. Hutton* deni ed defendants’ notion to dismss.®

BACKGROUND

Based upon the pleadings, record papers, depositions,
affidavits and exhibits, the pertinent facts are as foll ows.
Plaintiff David B. Lloyd began working for the Gty of Bethlehem
in 1972 as an anbul ance driver. Subsequently, he worked his way
up through the ranks. At the tinme of his forced resignation on
August 22, 2001 plaintiff worked as the Director of Energency
Medi cal Services (“EM5’) for the City. Plaintiff was replaced as
EMS Director by Gordon Smith, a man nearly two years, nine nonths
younger than plaintiff.

I n Septenber 2000 plaintiff attended a neeting with
City adm nistrators including defendant G ubb, Deputy Director of
Communi ty Devel opnent; Tony Hanna, Director of Conmunity
Devel opnent; and Jean Zweifel, Director of Human Resour ces,
concerni ng personnel conplaints in the EMS about plaintiff. What

took place at this neeting is in dispute.

4 At the time of his Cctober 16, 2002 Menorandum and Order, Judge
Hutton was an active United States District Judge. Since then, he has
transferred to senior status.

5 As noted in Judge Hutton’s Cctober 16, 2002 Menmorandum and Order,
plaintiff voluntarily dropped Count V (alleged violations of the Pennsylvania
Human Rel ati ons Act) and agreed that the official capacity clai magainst
def endant Dana Grubb merged into the clains against defendant City of
Bet hl ehem  Thus, the remaining clainms against defendant G ubb were clains
against himin his individual capacity only. Mreover, plaintiff wthdrew his
claimfor punitive damages against the City of Bethlehem
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Plaintiff contends that the neeting was informal and
that he was told to be less intense with his personnel, but he
was not given any specific direction or given any specific task.
Def endants contend that the neeting was the first step in a
policy of a progressive discipline utilized by the City.

I n Decenber 2000 plaintiff nmet again with the sane
adm ni strators. Defendants contend that a nunber of additi onal
conplaints were brought to plaintiff’s attention at this neeting.
Plaintiff contends that it was another informal neeting and that
he was not specifically disciplined or advised what was required
of himto inprove relations with his subordinates. Plaintiff
characterized the two neetings as “strange and bizarre”.

In October, 1999 plaintiff was interviewed for a
newspaper article under the headline “Bethlehem EM5 has a nedi cal
energency”. The article was published on Cctober 19, 1999 in the
Bet hl ehem edition of the Express Tines. In that article,
plaintiff was quoted as stating that Bethl ehem s EMS was
i nadequat el y equi pped and understaffed. Moreover, plaintiff
reportedly said that he was only able to handle 90% of the calls
and EM5 was m ssing 500 calls a year. 1In the article, plaintiff
questioned how a police or fire conm ssioner would feel if he
could not respond to that many calls.

In July 2001 plaintiff was again interviewed by the

press. In an article under the headline “Anbul ance corps hangi ng



on for dear life”, published July 14, 2001 in The Mdirning Call,
an Al l entown newspaper. Plaintiff was quoted as stating that the
EMS di vi si on was approaching a crisis because it was | osing
people as a result of |ow pay and high work denmands. Plaintiff

al so reportedly said that it may get nuch worse before it gets
better.

Plaintiff was interviewed for The Morning Call article
after he reported the sanme information during a neeting of the
Bet hl ehem Board of Health. Plaintiff contends that defendants
retaliated against himafter the second article in violation of
his First Amendnment rights by forcing his resignation.

Plaintiff asserts that comrents made by former Mayor
Donal d Cunni ngham evi dence a bi as agai nst ol der people. At a
speaki ng engagenent at a Jaycee’'s convention, Mayor Cunni ngham (a
man in his 30's) allegedly comrented on how good it was to be
interacting with people his own age. (Plaintiff is a man in his
late 40's.) Plaintiff, who attended the Jaycee’ s convention as a
presenter, further alleges that Mayor Cunni ngham conmented on the
benefits of having a younger worKkforce.

Plaintiff contends that prior to his term nation, he
i nqui red about a | ocal newspaper article which indicated that the
Cty was considering offering an early retirenment package to its
enpl oyees. Specifically, plaintiff asserts that one of the

proposed options was that eligible enployees who by the



conbi nati on of years of service plus their age attained 75 (Rule
of 75) were going to be offered early retirenent packages simlar
to those offered to former workers at the Bethl ehem Steel plant.

Plaintiff asserts that his 29 years of service plus his
age, qualified himfor early retirenment under the proposed pl an.
He contends that he spoke to Tony Hanna about the early
retirement option. Plaintiff avers that M. Hanna told him
“Dave, no one under 50 will be offered any retirenent package”,
or words to that effect. Plaintiff further asserts that in
Cct ober 2001, after his termnation, the Gty offered a Rul e of
75 package to its enpl oyees, including those under 50 years of
age. Plaintiff maintains that this is evidence of age bias
agai nst him

Finally, plaintiff asserts that the Gty has a
Per sonnel Manual which includes a progressive discipline policy.
Plaintiff contends that he was not provided with progressive
di scipline. He argues that the Personnel Manual is an inplied
contract between the Cty and its enpl oyees, notw thstandi ng the
doctrine of at-will-enploynent in Pennsylvania. Defendant
contends its Personnel Manual is only advisory and is not an
inplied contract which supplanted plaintiff’'s status as an at-

w Il enployee.



St andard of Revi ew

In considering a notion for summary judgnent, the court
must determ ne whet her "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed. R CGv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “material ”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent wi th speculation or by resting on
the allegations in his pleadings, but rather nmust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).



Di scussi on

Age Discrimnation daim

An ADEA case is traditionally anal yzed under the 3-
step, burden shifting test established by the United States

Suprene Court in MDonnell Douglas Corporation v. G een,

411 U. S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973); Fakete v.

Aetna, Inc., 308 F.3d 335 (3d Cir. 2002). Under M Donnel

Douglas and its progeny a plaintiff nust initially establish a
prima facie case of discrimnation. Upon a prim facie show ng,
the burden shifts to the enployer to produce a legitimte, non-
di scrimnatory reason for the adverse enploynent action. After
def endant has net its burden of production, the burden shifts
back to plaintiff to denonstrate that defendant’s articul ated
reason was not the actual reason, but rather a pretext for

discrimnation. Sinpson v. Kay Jewel ers, 142 F.3d 639, 644

(3d Cir. 1998).

To establish a prima facie case in an ADEA natter a
plaintiff nmust show that he: (1) is a nenber of the protected
class (i.e. he is at |least 40 years of age); (2) is qualified for
the position; (3) suffered an adverse enpl oynent decision; and
(4) in the case of denotion or discharge, was replaced by a
sufficiently younger person to create an inference of age

discrimnation. Sinpson, supra.

Plaintiff clainms, in the alternative, that he may
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mai ntain a claimof discrimnation under the ADEA if he
denonstrates by a preponderance of the evidence that age was
consi dered and i npacted upon the enpl oyer’s deci sion nmaking.
This type of claimrequires a “m xed-notives anal ysis”.

On June 9, 2003, by unani nous decision in Desert

Pal ace, Inc. v. Costa, 539 U.S. __ , 123 S. Ct. 2148,

156 L. Ed.2d 84 (2003), the United States Suprene Court elim nated
the requirenent of direct evidence of discrimnation in order for
a plaintiff to proceed on a m xed-notives theory. Prior to

Desert Palace a plaintiff could only proceed under a m xed-

notives analysis if he provided direct evidence of

di scri m nati on. See Price Waterhouse v. Hopkins, 490 U S. 228,

109 S.Ct. 1775, 104 L.Ed.2d 268 (1989) (O Connor, J.,

concurring). As a result of the change in the | aw enunciated in

Desert Pal ace, district courts around the country have westled
with how to apply the decision within the existing franework of

McDonnel | Dougl as.

The burden-shifting analysis articulated in MDonnel
Dougl as provided courts with a systematic way to anal yze the
entire spectrumof discrimnation clains (gender, race, age,
disability, and so forth). To the contrary, prior to Desert
Pal ace the analysis of a m xed-notive claimwas far nore
anbi guous. For exanple, courts have found that the m xed-notive

standard is overall nore generous to plaintiff than the pretext



anal ysis. However, there is a heightened evidentiary burden at
the onset of a m xed-notive case, as conpared with the MDonnel

Dougl as prima-facie analysis. See Overall v. Dunham

No. Civ.A 02-1628, 2003 U.S. Dist. LEXIS 23892 at *17

(E.D. Pa. Dec.19, 2003); Canpetti v. Career Education

Corporation, No. Cv.A 02-1349, 2003 U. S. Dist. LEXIS 12202 at

*7 (E.D. Pa. June 25, 2003).
Specifically, enployees were previously required to
of fer stronger evidence in a m xed-notive theory than that which

was needed to establish the first prong of a McDonnell Dougl as

anal ysis. See Wston-Smth v. Cooley Dickinson Hospital, Inc.,

282 F.3d 60, 64 (1t Cr. 2002). |In the past, to warrant a

m xed-notive analysis at the summary judgnment stage, a plaintiff
was required to “to produce a ‘snoking gun’ or at least a ‘thick
cl oud of snoke’ to support his allegations of discrimnatory

treatnment.” Raskin v. The Watt Conpany, 125 F.3d 55, 60-61

(2d Cir. 1997). Thus, the pre-Desert Pal ace m xed-notive

anal ysis at the summary judgnent stage was an inexact science.

Since the Suprene Court’s decision in Desert Pal ace,

two |ines of decision have energed. In Dare v. Wal-Mart Stores,

Inc., 267 F. Supp. 2d 987 (D. M nn. 2003), United States District
Court Judge Paul A. Magnuson predicted the dem se of the

McDonnel I Dougl as burden-shifting anal ysis and advocated a “sane

decision test” in place of McDonnell Douglas. The sane deci sion
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test requires plaintiff to denonstrate that an inperm ssible
consideration was a notivating factor in the enpl oyer’s adverse
enpl oynment deci sion. Thereafter, defendant nust assert as an
affirmati ve defense that it would have taken the adverse

enpl oynent action absent the inperm ssible consideration.

Al ternatively, in Dunbar v. Pepsi-Cola General Bottlers

of lowa, 285 F. Supp. 2d 1180 (N.D. Iowa 2003), Chief United

States District Court Judge Mark W Bennett advocates nodifying

McDonnell Douglas in |ight of Desert Palace. In Dunbar the court

split the third elenent of the burden-shifting analysis to
accommodat e both pretext and m xed-notive cases. |In a pretext
case, step three requires plaintiff to prove by a preponderance
of the evidence that defendant’s articul ated reason is not true
but is instead a pretext for discrimnation. In a m xed-notive
case, step three requires that defendant’s reason for the adverse
enpl oynent action, while true, is only one of the reasons for its
conduct, and that another notivating factor is plaintiff’s
protected characteristic. 285 F. Supp. 2d at 1198.

If plaintiff prevails in a m xed-notive analysis, but
defendant is able to prove that it would have taken the sane
action in the absence of the of the inpermssible notivating
factor, then plaintiff’s renmedies are limted to injunctive
relief, attorneys’ fees and costs. Oherwse, plaintiff will be

able to receive nonetary damages as well. 1d. For the follow ng
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reasons, we adopt the test set forth in Dunbar.
On Decenber 2, 2003 the United States Suprene Court

i ssued its unani nous® deci sion in Raytheon Conpany V. Hernandez,

_uUSsS _ , 124 S.C 513, 157 L.Ed.2d 357 (2003). In that case

the Suprenme Court applied the McDonnell Douglas framework to a

post - Desert Pal ace case, and indeed, did not nention Desert

Pal ace in its Opinion. Thus, contrary to the district court’s

determnation in Dare, we conclude that MDonnell Douglas is

still valid precedent. Moreover, we find persuasive the
conpr ehensi ve anal ysis and reasoning of the district court in

Dunbar. Thus, we apply the nodified McDonnell Dougl as test

enunci ated in Dunbar to the facts of the within matter.

Application to the Facts

The ADEA makes it unlawful for an enployer to
di scharge, or otherw se discrimnate against, an individual wth
regard to conpensation and other ternms and conditions of
enpl oynment on the basis of age. 29 U S. C 8§ 623(a)(1). The ADEA
protects persons forty years or older. 29 U S C § 631.

As noted above, initially plaintiff nust establish a
prima facie case of discrimnation by show ng that he; (1) is a
menber of the protected class (i.e. is at |east 40 years of age);

(2) is qualified for the position; (3) suffered an adverse

6 Justice Souter took no part in the decision and Justice Breyer

took no part in the consideration or decision of the case.
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enpl oynent decision; and (4) in the case of denotion or
di scharge, was replaced by a sufficiently younger person to

create an inference of age discrimnation. Sinpson, supra.

Plaintiff was 47 years old at the tinme of his
termnation. Thus, he satisfies the first factor. Moreover,
def endant does not dispute that plaintiff’s qualifications.
Hence, he satisfies the second factor. Next, plaintiff suffered
an adverse enpl oynent action because he was forced to resign.
Therefore, plaintiff satisfies the third factor. However, for
the foll owi ng reasons, we conclude plaintiff fails to satisfy the
fourth prong of the prima facie test.

Plaintiff concedes that he was replaced by Gordon
Smth, a 44-year-old man who was approximately two years and ni ne
nmont hs younger than plaintiff. Plaintiff contends that this age
gap i s enough to satisfy his burden of show ng that he was
replaced by a sufficiently younger person to create an inference
of age discrimnation. In support of his contention, plaintiff

relies on the decision in Nenbhard v. Menorial Sl oan-Kettering

Cancer Center, 918 F. Supp. 784 (S.D.N. Y. 1996), aff’'d

104 F.3d 353 (2d Cir. 1996).
On the other hand, defendants contend that it is
generally accepted as a matter of |law that a six or seven year

difference is not significant at any position or age. Bernard v.

Beth Energy Mnes, Inc., 837 F. Supp. 714, 717 (WD. Pa. 1993),
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aff’d 31 F.3d 1170 (3d Cr. 1994). For the follow ng reasons we
agree with defendants.

The caselaw in this Grcuit consistently holds that an
age gap of less than five years is, as a matter of |aw,
insufficient to establish fourth elenent of the prinma facie test.

Reap v. Continental Casualty Company, No. Cv.A 99-1239,

2002 U.S. Dist LEXIS 13845 (D. N.J. June 28, 2002); Martin v.

Heal t hcare Busi ness Resources, No. G v.A 00-3244,

2002 U.S. Dist. LEXIS 5117 (E.D. Pa. Mar.26, 2002); Gutkrecht v.

SmthKline Beecham Cinical Labs, 950 F. Supp. 667, 672

(E.D. Pa. 1996); Bernard, supra.

Based upon the caselaw on point in this district and
Crcuit, we conclude, as a matter of law, that two years and nine
months is not a sufficient age difference for plaintiff to
satisfy his burden of denonstrating that he was replaced by a
sufficiently younger person to create an inference of age
di scrim nation.

Accordi ngly, because we conclude that plaintiff fails

to establish a prima facie case under McDonnell Dougl as, we grant

defendant’s notion for sunmary judgnment on Count | of plaintiff’s

Amended Conpl ai nt .
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Violation of the Pennsyl vani a Wi stl ebl ower Law

In Count Il of plaintiff’s Anmended Conpl ai nt he seeks

recovery under the Pennsyl vani a Wi stl ebl oner Law. ’

Specifically, plaintiff contends that the request for his

resi gnati on on August 22, 2001 was in retaliation for his good
faith report of the inproper admnistration of the Gty s EMS
services. More specifically, plaintiff asserts that he was asked
to resign because of the two instances in which he spoke to the
press. |In one of the instances (the July 14, 2001 article)
plaintiff contends he spoke to the press after making a good
faith report to the Board of Health about the EMS departnent’s
failure to conply with the Health Bureau’s witten standards, in
particul ar, those which require certain |evels of rapid response
to all energency calls.

Def endants contend that plaintiff does not qualify
under the Wi stlebl ower Law because plaintiff is not an enpl oyee
as defined under the |aw. Moreover, defendants contend that
because plaintiff did not produce any evidence of either waste or
wr ongdoi ng, he cannot prove his cause of action. For the
foll ow ng reasons, we agree with defendant in part, disagree in
part and grant defendants’ notion for sunmary judgnent on Count

Il of plaintiff’s Amended Conpl ai nt.

7 Act of Decenber 12, 1986, P.L. 1559, No. 169, §8§ 1-8, as anended,
43 P.S. 88 1421-1428.
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Section 1423(a) of the Pennsyl vani a Wi stl ebl ower Law?

provi des:
No enpl oyer nay di scharge, threaten or
otherwi se discrimnate or retaliate against
an enpl oyee regardi ng the enpl oyee’s
conpensation, termnms, conditions, |ocation or
privil eges of enpl oynent because the enpl oyee
or a person acting on behalf of the enployee
makes a good faith report or is about to
report, verbally or in witing, to the
enpl oyer or appropriate authority an instance
of wrongdoi ng or waste.
43 P.S. 8§ 1423(a). The definitions of “enployee”, “waste” and
“wrongdoi ng” contained in Section 1422° are pertinent to this
di scussi on.

Enpl oyee is defined as: “A person who perforns a
service for wages or other renuneration under a contract of hire,
witten or oral, express or inplied, for a public body.”

43 P.S. § 1422.

Waste is defined as: “An enployer’s conduct or
om ssions which result in substantial abuse, m suse, destruction
or loss of funds or resources belonging to or derived from
Commonweal th or political subdivision sources.” 43 P.S. § 1422.

Wongdoing is defined as: “A violation which is not of

a nerely technical or mniml nature of a Federal or State

8 Act of Decenber 12, 1986, P.L. 1559, No. 169, § 3(a), as anended,
43 P.S. § 1423(a).

9 Act of Decenmber 12, 1986, P.L. 1559, No. 169, § 2, as anended,
43 P.S. § 1422.
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statute or regulation, of a political subdivision ordinance or
regul ation or of a code of conduct or ethics designed to protect
the interest of the public or the enployer. 43 P.S. § 1422.

Initially, defendants contend that under the definition
of enpl oyee stated above, plaintiff does not cone under the
definition because he has no contract with the Cty of Bethl ehem
For the foll owi ng reasons, we disagree.

It is firmMy established that Pennsylvania is an at-

wi |l enploynent jurisdiction. MLaughlin v. Gastrointestinal

Specialists, Inc., 561 Pa. 307, 750 A 2d 283 (2000). Defendant

contends that plaintiff does not fall under the definition of an
enpl oyee. However, defendant’s position belies the

enpl oyer/ enpl oyee relationship in the at-will enploynent context;
specifically, that there is an inplied enpl oynent contract upon
the terns that the enployer may di scharge the enpl oyee at any
time with or without cause, and the enployee may | eave his

enpl oynent at any tine.

Thus, there is an inplied contract between the parties
inthis case. To hold otherwi se woul d abrogate the | anguage of
Pennsyl vani a Wi st ebl ower Law as it relates to al nost any
enpl oyee of any state, county, city, township or subdivision of
an agency in this Coomonweal th. Accordingly, we conclude that
plaintiff is an enployee for purposes of the \Wistlebl ower Law.

In his Anmended Conplaint, plaintiff contends that he
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was term nated for making a good faith report to the Board of
Health. However, in his response to defendants’ notion for
summary judgnent, plaintiff fails to cite any specific provision
of a “Federal or State statute or regulation, of a political
subdi vi si on ordi nance or regul ation or of a code of conduct or
ethics designed to protect the interest of the public or the
enpl oyer” 43 P.S. § 1422, about which he allegedly reported in
good faith. Moreover, plaintiff has not identified any

“enpl oyer’s conduct or om ssions which result in substanti al
abuse, m suse, destruction or loss of funds or resources

bel onging to or derived from Conmonweal th or political
subdi vi si on sources”, 43 P.S. 8§ 1422, about which he reported.

In applying the standard of review for sunmary judgnment
to the record facts of this case, plaintiff cannot avert sunmary
judgnment with speculation or by resting on the allegations in his
pl eadi ngs, but rather nust present conpetent evidence from which

a jury could reasonably find in his favor. R dgewbod, supra. By

failing to present any conpetent evidence, (i.e. a specific Board
of Health regulation he asserts was violated or any argunent in
his brief on the issue of waste) plaintiff nmerely rests on the
al l egations of the pleadings, which is inpermssible.

Accordi ngly, because plaintiff failed to produce
evi dence to support his clains of alleged waste and w ongdoi ng,

we grant defendants’ notion for summary judgnent on Count |1 of
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plaintiff’s Arended Conpl ai nt.

Plaintiff's daimof Breach of an Inplied Contract

Count 111 of plaintiff’s Arended Conpl aint asserts a
state | aw cause of action for breach of an inplied contract.
Specifically, plaintiff contends that the Cty issued a Personnel
Manual which creates an inplied contract that abrogates the at-
wi |l enploynent doctrine in Pennsylvania. Plaintiff asserts that
t he Personnel Manual provides for progressive discipline which he
was not afforded in this matter.

Plaintiff further contends that the Personnel Manual
does not contain a disclainmer indicating that it is not to be
construed as a contract of enploynent. Plaintiff asserts that
Pennsylvania law is clear that the provisions of a personnel
manual or enpl oyee handbook can constitute a unilateral offer of
enpl oyment whi ch the enpl oyee accepts by continuing to perform
his duties. Plaintiff further asserts that as Director of EMS he
was required to provide progressive discipline to his
subordi nates and that he assuned that the same protections
applied to him

In support of his contentions, plaintiff relies on the
deci sion of the Superior Court of Pennsylvania in Bauer V.

Pottsville Area Energency Medical Services, Inc., 758 A 2d 1265

(Pa. Super. 2000). 1In addition, plaintiff avers that this issue

was previously decided by Judge Hutton in his Cctober 16, 2002

19



Menmor andum and Order and is the |aw of the case. Moreover,
plaintiff contends that this exact Personnel Mnual was revi ewed
by our colleague United States District Judge Petrese Tucker in

the case of Donchez v. City of Bethlehem No. Cv.A 02-8460

(E.D. Pa. May 15, 2003) and that Judge Tucker ruled that the
personnel manual could be construed as creating an inplied
contract of enploynent.

Initially, the City contends that as a political
subdivision, it is not enpowered to create an inplied contract
that supplants the at-wi |l enploynent doctrine in Pennsyl vani a.
In addition, if the court determnes that the Gty is enpowered
to create such an inplied contract, it has not specifically
abrogated the at-will doctrine in any provision contained in its
Personnel Manual. For the follow ng reasons, we agree with
defendant City of Bethl ehem

As a general rule, municipal enployees in Pennsylvania

are at-wi Il enployees. Stunpp v. Stroudsburg Minicipa

Aut hority, 540 Pa. 391, 658 A 2d 333 (1995). Therefore,
muni ci pal enpl oyees accept enpl oynent subject to the possibility
of summary renoval by the nunicipal enployer for any reason or no

reason at all. Ballas v. City of Reading, No. G v.A 00-2943,

2001 U.S. Dist. LEXIS 657 (E.D. Pa. Jan. 25, 2001); Scott v.

Phi | adel phia Parking Authority, 402 Pa. 151, 166 A 2d 278 (1961).

The Gty does not have the power to enter into
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contracts, express or inplied, witten or oral, which contract
away the right of summary di sm ssal absent express enabling

| egi sl ation. Stunpp, supra; Scott, supra. “Tenure in public

enpl oynent, in the sense of having a claimto enpl oynent which
precl udes dism ssal on a summary basis is, where it exists, a
matter of l|egislative grace.” Scott, 402 Pa. at 154,

166 A.2d at 281.

Plaintiff contends that we should follow the decision
of the Superior Court of Pennsylvania in Bauer which held that a
enpl oyee handbook coul d be enforceabl e agai nst an enployer if a
reasonabl e person in the enployee’s position would interpret the
provi sions as evidence that the enployer would supplant the at-
wi |l enploynent doctrine. For the follow ng reasons, we find
Bauer inapplicable to this case.

Initially, we note that Bauer did not deal with a
muni ci pal enployer. Thus, the Superior Court was not presented
with the question here: can the City as a nunicipal enployer
abrogate the enploynent at-will doctrine absent specific enabling
| egi sl ation? W conclude it cannot.

| f the Pennsyl vania Supreme Court has not addressed a
preci se issue, a prediction nust be nmade taking into
consideration “rel evant state precedents, anal ogous deci sions,
considered dicta, scholarly works, and any other reliable data

tendi ng convincingly to show how the highest court in the state
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woul d decide the issue at hand.” Nationwi de Mutual |nsurance

Conpany v. Buffetta, 230 F.3d 634, 637 (3d. G r. 2000)

(citation omtted). “The opinions of internediate state courts
are ‘not to be disregarded by a federal court unless it is
convi nced by other persuasive data that the highest court in the

state would decide otherwise.”” 230 F.3d at 637 citing Wst V.

Ameri can Tel ephone and Tel egraph Co., 311 U. S. 223, 61 S.C. 179,

85 L. Ed. 139 (1940).

In this case, neither party cites any decision authored
by the Suprenme Court of Pennsylvania. The Superior Court’s Bauer
decision is not directly on point wwth regard to the factual
ci rcunst ances here (a mnunicipal enployer versus a private
enpl oyer). Therefore, we conclude that the Bauer decision is not
control ling.

The City can choose to enploy its progressive
di scipline policy or not with regard to at-will enployees. The
Per sonnel Manual does not create any rights for at-wll
enpl oyees, because absent enabling legislation, the City has no
authority to bind itself. Were a nunicipality contracts for
tenured enploynment in the absence of enabling |egislation, the

contract is invalid and unenforceable. Scott, supra.

Based upon wel |l -settl ed precedent of the Supreme Court

of Pennsylvania we determne that the Cty's policy of
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progressive discipline, as it relates to at-will enployees! is
not hi ng nore than advisory and predict that the Suprenme Court of
Pennsyl vania would simlarly find.

Finally, because the summary judgnent stage of a
proceeding is a different stage of the proceeding than a notion
to dismss, we find unpersuasive plaintiff’s contention that
Judge Hutton’s Cctober 16, 2002 Menorandum and Order is the | aw
of the case. At summary judgnent, the court nust do nore than
just address whether plaintiff has set forth a set of facts
consistent wwth the allegations fromwhich he could obtain
relief. Rather, plaintiff nust cone forward with evidence that
presents material issues of fact fromwhich a jury could concl ude
that plaintiff is entitled to relief.

Because we concl ude defendant is not enpowered to enter
into the inplied contract that plaintiff asserts exists,
def endant coul d not have breached that contract. W note that
this issue was not specifically addressed by Judge Hutton because
defendant did not raise the issue at the notion to dism ss stage
of the proceeding. That did not preclude defendant from rai sing
the issue at the summary judgnent st age.

Mor eover, Judge Tucker’s decision in Donchez was al so

decided on a notion to dismss. There is no indication that the

10 We note that certain Gty enpl oyees may have contract rights as

civil service enployees or other contract rights that the Legislature has
approved. However, plaintiff does not assert, nor is there any evidence to
support a finding, that plaintiff was anything other than an at-will enpl oyee.
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City raised the issue of capacity to create an inplied contract
in that case. Thus, we conclude that Donchez is not instructive
on the issue presently before the court.

Accordingly, we grant sunmary judgnent in favor of

defendants on Count 111 of plaintiff’s Conplaint.

Plaintiff’'s daimof First Anendnent Retaliation

In his Cctober 16, 2002 Menorandum and Opi ni on Judge
Hutton determ ned that Count |V of plaintiff’s Arended Conpl ai nt
set forth a claimfor First Arendnent retaliation, through the
Fourteenth Amendnent, pursuant to 42 U. S.C. § 1983. However, at
the summary judgnment stage, plaintiff nust establish the
exi stence of each el enent on which he bears the burden of proof.

Wat son, supra. For the follow ng reasons, we conclude that there

are material issues of fact which preclude the grant of sunmmary
j udgnment on Count V.
In assessing plaintiff’s claimfor retaliation we nust

apply a three-step, burden shifting analysis. Baldassare v. New

Jersey, 250 F.3d 188, 194 (3d Cir. 2001). Initially, plaintiff
must show that he engaged in conduct or speech which is protected

by the First Anendnent. Watters v. Gty of Phil adel phia,

55 F. 3d 886, 892 (3d Cir. 1995). Next, “plaintiff must show that
def endant responded with retaliation, and that the protected
activity was a substantial or notivating factor in the alleged

retalitory action.” Ballas, 2001 U S. Dist. LEXIS 657 at *21.
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Finally, defendant may defeat plaintiff’s claimby denonstrating
by a preponderance of the evidence that it would have taken the
sane action even in the absence of the protected conduct.
Watters, 55 F.3d at 892.

Reviewing plaintiff’s claim we note that defendant’s
only contention is that there is a | ack of causati on because
plaintiff’s discussions with newspaper reporters and the
subsequent request for his resignation on August 22, 2001 are not
sufficiently close in tinme to suggest a causal connection between
plaintiff's statenments to the press and the request for his
resignation. For the follow ng reasons, we disagree with
def endants and deny their notion for summary judgnent on Count |V
of plaintiff’s Amended Conpl ai nt.

Initially, we agree that the statenents made by
plaintiff in 1999 are too far renoved. However, the comments
made by plaintiff on July 14, 2001 are cl ose enough to his
resignation to warrant scrutiny.

Plaintiff contends that after the initial newspaper
article in October 1999, he was directed not to coment to the
press. After the July 2001 comments he was advised that the Cty
adm ni stration, including Mayor Cunni ngham was very upset about
his comments to the press. |Indeed, defendant G ubb authored a
letter to Mayor Cunni nghamtwo days after the July 14, 2001

newspaper article explaining that the situation at EMS was not as

25



dire as reported in the newspaper.!!

A review of the Exhibits | and K attached in support of
defendants’ notion indicate that soon after plaintiff spoke to
the press on each occasion, the City, through either defendant
G ubb or Director of Human Resources Jean A Zweifel, began
soliciting conmments on plaintiff’s performance fromthe people in
his departnment. Specifically, on Novenber 9, 1999, Jean Zweifel
sent out an evaluation formto the full-time personnel of the EMS
di vi sion seeking conmment on the policies, procedures and
operations of the EMS departnent. !?

In addition, it appears that after the July 14, 2002
article, defendant G ubb began soliciting comments from EMS
personnel regarding plaintiff.*® The reasonable inference in
favor of plaintiff is that defendants were attenpting to
fabricate a reason to termnate himas a pretext to retaliate for
his comments to the press.

We conclude that, there is evidence, taken in the |ight
nost favorable to plaintiff, a reasonable jury could concl ude
fromExhibits | and K that the request for plaintiff’s
resignation was in retaliation for his speaking to the press.

Because it appears that defendant engaged in a course of conduct

1 Exhibit Dto plaintiff’'s Anmended Conpl aint.
12 Exhibit | in support of defendants’ notion.

13 Exhibit K in support of defendants’ notion.
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that was quite simlar in both instances, we concl ude that
evi dence of the October 1999 incident is relevant to the Cty’s
conduct in the July 2001 incident, despite the passage of nearly
two years between those incidents.

Accordingly, we deny defendants’ notion for summary

judgnent on Count IV of plaintiffs’ Anmended Conpl aint.

Qualified Imunity of Dana G ubb

In Harlow v. Fitzgerald, 457 U S. 800, 102 S.C. 2727,

73 L.Ed.2d 396 (1982) the United States Suprenme Court observed
that governnmental officials perform ng discretionary functions
are generally shielded fromliability fromcivil damages where
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have
known.

The court nust consider two questions as a matter of
law. (1) taken in the light nost favorable to plaintiff, do the
facts show that defendant G ubb’s conduct violated a known
constitutional right of plaintiff?;, and (2) was the right clearly
est abl i shed--nmeaning were the contours of the right “sufficiently
clear that a reasonable official would understand that what he

was doing violates that right.” Saucier v. Katz, 533 U S. 194,

201- 202, 121 S.C. 2151, 2156, 150 L.Ed.2d 272, 281-282 (2001).
In this case, plaintiff contends that defendant G ubb

pl ayed a significant role in the request for his resignation.
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Specifically, Gubb collected the alleged evidence that was used
as the basis for plaintiff’s forced resignation. [In addition,
M. Gubb was at the neeting where plaintiff’s resignation was
requested. Finally, plaintiff contends that the request for his
resignation was in retaliation for his cooments to the press.

In Rankin v. MPherson, 483 U.S. 378, 107 S.Ct. 2891,

97 L.Ed.2d 315 (1987) the United States Suprene Court stated:

It is clearly established that a State
may not di scharge an enpl oyee on a basis that
infringes that enployee’ s constitutionally
protected interest in freedom of speech.

The determ nati on whet her a public
enpl oyer has properly di scharged an enpl oyee
for engaging in speech requires “a bal ance
between the interests of the [enpl oyee], as a
citizen, in conmenting upon matters of public
concern and interest of the State, as an
enpl oyer, in pronoting the efficiency of the
public services it perforns through its
enpl oyees.”

“Whet her an enployee;s.sbeech addresses a

matter of public concern nust be determ ned

by the content, form and context of a given

statenent, as revealed by the whole record.”
483 U. S. at 384-385, 107 S.Ct. at 2896-2897,
97 L.Ed.2d at 324-326. (Internal citations omtted). Thus, for
the foll owm ng reasons, we conclude that plaintiff’s comments to
the press constitute a matter of public concern and that the
right was sufficiently clear that defendant G ubb shoul d have

understood that retaliating against plaintiff by requesting his

resignation would violate plaintiff’s First Amendnent rights.
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Plaintiff’s comments about the situation at EMS clearly
involve matters of public concern. The response tine and ability
of an EMS to be properly staffed to respond to energencies are
the type of information which rai ses awareness of potenti al
threats to the public health and safety of the community at

|arge. Charvat v. Eastern Ohio Regional WAstewater Authority,

246 F.3d 607, 617-618 (6'" Gir. 2001). The citizens of the Cty
of Bethlehemrely on the services provided by the EMS every day.
The enpl oyees of the EMS constantly deal with |ife-and-death
situations. Thus, we conclude plaintiff’s cooments to the press
raise a matter of public concern, and Dana G ubb’s alleged role
in requesting plaintiff’s resignation in retaliation for those
comments violated plaintiff’s First Amendnent constitutional
rights.

In addition, the matters involved in Rankin are not new
or novel legal principles. The Suprenme Court’s decision in
Rankin is over 15 years old. Thus, we conclude that this is an
issue that is well-settled and sufficiently clear such that
def endant G ubb shoul d have known, as an upper | evel
admnistrator in Gty governnent, that he was not permtted to
violate plaintiff's protected First Amendnent right to speak
publically about alleged problens in the EMS departnent by
retaliation in the formof requesting his resignation or

termnating himfor that speech. W conclude that view ng the
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evidence in the light nost favorable to plaintiff, a reasonable
jury could conclude that is what happened in this case.
Accordi ngly, defendant Dana G ubb is not entitled to

qualified imunity in this case.

CONCLUSI ON

For all the foregoing reasons, we grant in part and
deny in part Defendants, City of Bethlehem and Dana B. G ubb’s

Motion for Summary Judgnent.

30



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D LLOYD, )
) GCivil Action
Pl ai ntiff ) No. 02-CVv-00830
)
VS. )
)
Cl TY OF BETHLEHEM and )
DANA B. GRUBB, )
)
Def endant s )
ORDER

NOW this 1%t day of March, 2004, upon consideration of
Def endants, City of Bethlehem and Dana B. G ubb’s Mtion for Sunmary
Judgnent filed August 15, 2003; upon consideration of Plaintiff’s
Menmor andum of Law in Opposition to Defendants’ Mtion for Sunmary
Judgnent filed Septenmber 18, 2003; upon consideration of the briefs
of the parties; upon consideration of the pleadings, exhibits,
depositions and record papers; and for the reasons expressed in the
acconpanyi ng Opi ni on,

IT IS ORDERED that defendant’s notion for summary judgnent

is granted in part and denied in part.

IT IS FURTHER ORDERED t hat defendants’ notion for summary

judgnent is granted concerning Counts I, Il and Ill of plaintiff’s
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Anmended Conpl ai nt .
IT 1S FURTHER ORDERED that Counts I, Il and IIll are

di smissed fromplaintiff’s Amended Conplaint filed May 24, 2002.
IT IS FURTHER ORDERED that in all other respects

def endants’ notion for sunmmary judgnment is denied.

BY THE COURT:

Janmes Knol | Gardner
United States District Judge
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